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P.O. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534

IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
JOSE MORIA REYES GONZALES,
Defendant-Appellant.

NO. 45130
Minidoka County Case No.
CR-2016-2496

RESPONDENT'S BRIEF

Issue
Has Gonzales failed to establish that the district court abused its discretion, either by
imposing a unified sentence of eight years, with three years fixed, upon his guilty plea to felony
DUI, or by denying his Rule 35 motion for a reduction of sentence?

Gonzales Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Gonzales pled guilty to felony DUI and the district court imposed a unified sentence of
eight years, with three years fixed. (R., pp.84-87, 103-06.) Gonzales filed a timely Rule 35
motion for a reduction of sentence, which the district court denied. (R., pp.92-93, 107-11.)
Gonzales then filed a notice of appeal timely from the judgment of conviction. (R., pp.112-14.)
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Gonzales asserts that the district court abused its discretion by imposing an excessive
sentence in light of his substance abuse issues, family support, and his ability to obtain
employment. (Appellant’s brief, pp.3-6.) Gonzales has failed to establish an abuse of discretion.
When evaluating whether a sentence is excessive, the court considers the entire length of
the sentence under an abuse of discretion standard. State v. McIntosh, 160 Idaho 1, 8, 368 P.3d
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008). It is presumed
that the fixed portion of the sentence will be the defendant's probable term of confinement. State
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence is within statutory
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted). To carry this burden the appellant
must show the sentence is excessive under any reasonable view of the facts. Id. A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting society and
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution. Id. The
district court has the discretion to weigh those objectives and give them differing weights when
deciding upon the sentence. Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of
punishment, deterrence and protection of society outweighed the need for rehabilitation). “In
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where
reasonable minds might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens,
146 Idaho at 148-49, 191 P.3d at 226-27). Furthermore, “[a] sentence fixed within the limits
prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial
court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).
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The maximum prison sentence for felony DUI is 10 years. I.C. §§ 18-8005(6), -8005(9).
The district court imposed a unified sentence of eight years, with three years fixed, which falls
well within the statutory guidelines. (R., pp.103-06.) Gonzales’ sentence is not excessive in
light of his ongoing decisions to endanger others by driving while intoxicated and his failure to
rehabilitate while in the community.
Gonzales’ criminal record demonstrates his disregard for the law, the terms of
community supervision, and the well-being of others. As a juvenile, Gonzales was adjudicated
twice for DUI, twice for failure to purchase a driver’s license, driving without privileges, fleeing
or attempting to elude a police officer, and assault and battery on certain personnel. (PSI, pp.56.) Gonzales also has misdemeanor convictions for DUI, failure to purchase a driver’s license,
disturbing the peace, resisting or obstructing officers, pedestrian under the influence of alcohol
or drugs, escape by one charged with or convicted of a misdemeanor, failure to provide
information in an accident involving damage, two convictions for battery (one was amended
from domestic violence and one was amended from battery on a correctional officer), two
convictions for driving without privileges, and one felony DUI conviction. (PSI, pp.6-9.) While
Gonzales’ claim of substance abuse issues is true, he has failed to rehabilitate while in the
community despite many opportunities to do so.

Gonzales has been placed on both

misdemeanor and felony probation, and was on misdemeanor probation at the time of the instant
offense. (PSI, p.9.) Gonzales stated that he had “performed okay” during his current probation
time with “a couple setbacks”; these setbacks were: testing positive for alcohol four times
between May and August of 2016, having “adulterant positive tests” five times in the same time
period, failing to appear for testing six times between August and September of 2016, and failing
to pay his monetary obligations. (PSI, pp.9-10.) While Gonzales does have the support of
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family, it has not deterred him from his criminal thinking. Also, Gonzales’ only verifiable
employment consists of seasonal jobs through a temporary job agency. (PSI, pp.13-14.)
At sentencing, the district court addressed the seriousness of the offense, Gonzales’
ongoing DUI offending, the risk he poses to society, and his failure to rehabilitate or be deterred
despite prior treatment opportunities and legal sanctions. (4/17/17 Tr., p.19, L.4 – p.24, L.9.)
The state submits that Gonzales has failed to establish that his sentence is excessive for reasons
more fully set forth in the attached excerpt of the sentencing hearing transcript, which the state
adopts as its argument on appeal. (Appendix A)
Gonzales next asserts that the district court abused its discretion by denying his Rule 35
motion for a reduction of sentence in light of a letter from Gonzales’ fiancé, Rachel Fuentes.
(Appellant’s brief, pp.6-7.) If a sentence is within applicable statutory limits, a motion for
reduction of sentence under Rule 35 is a plea for leniency, and this court reviews the denial of
the motion for an abuse of discretion. State v. Huffman, 144 Idaho, 201, 203, 159 P.3d 838, 840
(2007). To prevail on appeal, Gonzales must “show that the sentence is excessive in light of new
or additional information subsequently provided to the district court in support of the Rule 35
motion.” Id. Gonzales has failed to satisfy his burden.
Gonzales provided no new information in support of his Rule 35 motion; he merely
submitted a letter that reiterated Ms. Fuentes’ need for support and care from Gonzales. Because
Gonzales presented no new evidence in support of his Rule 35 motion, he failed to demonstrate
in the motion that his sentence was excessive. Given any reasonable view of the facts, Gonzales
has failed to establish that the district court abused its discretion by denying his Rule 35 motion
for a reduction of sentence.
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Conclusion
The state respectfully requests this Court to affirm Gonzales’ conviction and sentence and
the district court’s order denying Gonzales’ Rule 35 motion for a reduction of sentence.

DATED this 19th day of October, 2017.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 19th day of October, 2017, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
ELIZABETH ANN ALLRED
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General
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1

2008. However, taki ng a note that he did eventually top

1

2

that time out, perhaps he'll take this rider more seriously

2

3

and be able to endure probation ~fterwards.

3

into a way. I relapsed on that. I won't deny that. I had

4

a lot of things going on. I had -- with my mother and my

5

father -- my father passing, my mother having her stroke.

So with that said the State Is recommending that

5

he be sentenced to four years determinate, followed by six

6
7

years Indeterminate, for a total of six years, with a

6

And after that my fiance got into a car accident. She had

driver's license suspension of five years, and that the

8

court retain jurisdiction .

7
8

a traumatic brai n Injury. She's undergoing recovery with

9
10

Off-the-record discussion.

-01 :-41

·01:-40

-01:-43

9
10

that. She's doing physical therapy and stuff like that.
And that's no reason to go out and have a drink or nothing.
I should actually be there Instead of doing that.

11

12

MR. STEVENSON: For a total of ten. I apologize.

13
14

But that being said, drug court or even a

12

rider -- I mean, I'm not going against that. It helped me

THE COURT: On behalf of the defendant.

13

a lot the last time.

MR. TWIGGS: Thank you, Your Honor. Mr. Gonzales

14
15

THE COURT: What helped you a lot 7 The rider?

15

did have some corrections on that. He did the retained

16

jurisdiction on the prior case In 2006, and so I just

16

17

wanted to correct that.

17

the time and topping out, honestly. But from what I hear

18

about the drug court program I kind of like the Idea of how

19
20

It's consistent with everything that's going on.
it's a challenge. It would be a challenge, but at the same

18
-01:-43

MR. GONZALES: Yes, Your Honor. I did fall back

4

11

-01 :-43

behalf?

-01:-40

Looking over his history, there was a significant

19
20

Looks like In 2000 there was as long -- it looks like he

21

has been able to do fairly well, staying out of trouble for

period of time where there was significant Issues going on.
-01:-40

MR, GONZALES: The rider did. It helped me a
significant amount. I think It helped me more than doing

I understand it's a 18 - month deal, I believe, but

22

the last four or five years. One leavi ng the scene of an

21
22

23

accident charge In 2015, but I think the prior significant

23

24
25

or other was 2011. So I think it shows that he did learn

24

But I would like to have the chance to try to complete that

25

and be out and keep my employment and continue to take care

from his past experience and was doing better with this.

-01:-39

time I thin k It would help me a lot.
But that's also entirely up to you, Your Honor.

18

16

1
2

He Is willing to get this taken care or and is taking

3

responslbllity for It.

4
-01:-42

-01:-42

-01:-42

-01:-41

-01:-41

1
2

Unfortunately he found himself In this situation.

5

score came back with a moderate range, given his history.

6

With that, Mr . Gonzales is asking for probation on this, if

7
8

possible. The reason for that Is he is working, he's

a support for his famlly.

everything. My kids ,

3
4

Also think that it reflects on him that the LSI

trying to be

of what I have to take care of out there for my son and

-01:-38

The letter from his

So that's all In your hands, Your Honor.
THE COURT: The primary goal of sentencing is th e

5

protection of society. There are the related goals of

6
7

protection of the public interest is a consideration in

8
9

consideration of the nature of the offense, the character

deterrence, rehabllltatlon and retribution. Also

terms of the reasonableness of a sentence requires

9
10

wanting to do a probationary period, so he can be out and

11

available to help and support his family.

12
13

possibly drug court. There wasn't any negotiation for

13

that, but If the court would be Inclined to allow him to

14

protection requ ired. And It's not Just In being safe from

15
16

committed.

14
15

mother I believe Indicates a lot of the reason why he's
-01:-37

Also we discussed he was Interested In asking for

participate In the drug court program and get treatment

16
17

through that, we can do the paperwork for It .

18

the main focus of this should be treatment and see that he

19
20

gets treatment to get help and assistance in that way. But

21

-01:-37

10

of the offender, and protection of that public Interest.

11
12

The nature of the offense and the protection of the public
interest are related.
The severity of the crime corresponds to the

future crimes, but in seeing punishment imposed for crimes

17

But I think the PSI and the prosecutor Indicated

18
19

I'm also familiar with the factors set forth In
Idaho Code 19-2521 which favor probation unless there are
reasons not to so. The cou rt has to consider whether

20

there's an undue risk that the defendant will commit a

diversionary court problem as a way to take care of that,

21

crime while on probation; whether the defendant needs

22

but also take care of h is other obligations. And those

23

would be our recommendations on the matter, Your Honor.

22
23

imposing sentence; whether a lesser sanction than an

24
25

we would ask he be able to do that through probation or the

.01:-37

Thank you.
THE COURT: Anything you wish to say on your own

-01:-37

24
25

correctional treatment most effectively provided by

Imposed sentence depreciates the seriousness of the crime;
whether imprisonment is an appropriate deterrence to the

17
7 of 9 sheets

19
Page 16 to 19 of 25

APPENDIX A – Page 1

06/21/2017 11:12: l OAM

-01:-38

1

defendant or others, and whether he's a multiple offender

1

consuming alcohol and charged with disturbing the peace.

2
3

or professional criminal.

2

They did nothing. They gave you a written warning.

4

There are other factors: Whether the defendant caused or

5

threatened harm. He didn't cause harm here, fortunately.

5

the peace. That was the one -- so you wer e on parole, you

6

He didn't Intend It. Problem is he's got a substantial

6

get work release, they did nothing on that. You consumed

7
8

history.

7

alcohol, charged with resisting and obstructing, pedestrian

8

assault and they amended that, then your parole was revoked

9

and you were discharged.

9
·0 1:-36

-01:-3•

4
-01:-32

The factor of whether he's led a law-abiding life
for a substantial time Is present in a way and not present

Then a couple months later parole violation :
Walking away from work r elease on misdemeanor disturbing

in a way. The recent years since topping out his prior

11

sentence for felony DUI were better, with only a

11

the question Is can the community be protected by less than

12

misdemeanor. There's no provocation or no grounds tending

12

an Imposed sentence. The answer to that is no. You talk

13

to excuse it.

13

about your girlfriend being In a car accident with a

-01:-31

I think your remorse Is sincere and things, but

10

Nothing has changed. Nothing has changed . So

14

traumatic brain Injury. You have to think about what

15

happens when you cause that for somebody else and how we

15

the problem is at what point do we have to just acknowledge

16
17
18

sentencing Is not just about your desires, your wants, your

16

deal with victims if you're going to drive around with a

hopes for rehabilitation, but we have to look at what

point 3 at 11: 30 In the morning after topping out a

society needs and what are we going to do about it.

17
18

The problem here Is this was 11:30 in the

19

you that a DUI had substantial consequences. It's tragic.

19
-01 :-35

3

10

14
-01:-35

And here those factors are basically all present.

-0 1:-31

sentence for felony DUI. So not even prison got through to

20

morning, according to the official version. You blew a

21

point 309 • point 316. I don't think I'm reading that

21

be. The easy th ing, which I'm not going to do •• the

wrong. 11:30 in the morning. And there's cans of malt

22
23
24
25

easiest thing Is to give you ten years fixed, because

22
23
24
25

-01 :-30

liquor in the car. But your version on page four: I had
some beer cans in the back seat, some that I picked up and
one that I drank. One? A point 309? And there were four

-01:-29

20

And the question Is how long should the sentence

that's the only guarantee that you won't hurt or kill
somebody. But there are no guarantees, I suppose . And
you're not getting life on this one. Although when you get

20

-01:-34

-01:-33

.01 :-33

-01 :-32

-01:-32

22

1
2

open cans and things llke that, but you did say you drank a

1

little that morning, but enough to get to point 309. This

2

some judge giving you life, and you'd deserve It.

3

is DUI number five. And in looking at them, you had a DUI

3

Hopefully that doesn' t happen when you get out.

4
5

In 2000, DUI two in 2002, DUI three in 2003. After that

4
5

And we should try to sentence the minimal amount that will

you stil l had minor possession In 2004. The fourth DUI was

-01:-29

out and you get a vehicular manslaughter you can figure on

What's it going to take to get through to you?

6

your relony In Cassia County in 2005, but you eventually

6

be, while still protecting society. And, I mean, you're

7

topped out. You had a driving without privileges in 2007.

7

half a step short of just warehousing, is what I'm trying

8

You had a dismissed one In 2005 along with the DUI, but in

8

to say. Half a step. You're not at just the warehousing

9

2007 you got another one.

9

stage because there's some hope. I think your remorse Is

10
11
12

10

genuine. You may be able to turn this around. You can

and you drove anyway. You had disturbing the peace, and it

11

function in the community, you just never decided to do It .

talks a little about it. And then the misdemeanor, and

12

13

that's talked about in the summary. I'm talking about on

13

14
15
16

the bottom of page eight, amended to battery, resisting,

Then the 2015 misdemeanor counsel said. And you

16

programming you get on the rider while serving a sentence.

17

were on misdemeanor probation when this case occurred. So

Maybe that will work.

18

the history on the prior felony: You got a retained

19

ju risdiction in 2006. You got probation for three years.

17
18
19
20

20
21
22
23
24
25

So it appears your license was suspended for DUI

those things.

-01:-20

14
-01:-28 15

Five months later a driving without privileges, and then an

-01:-28

addendum, consuming alcohol. So you got your sentence

21

Imposed In 2007. 2009 parole denied due to failed

22
23
24
25

probation and no programming. So they recommended
therapeutic community and t hen you were paroled 2010.
Less than a year later, parole violation,

-01:-28

And we also at some point have to trust parole to
do their Job. They didn 't catch the earller parole
violation enough on that other crime and you ended up
topping out. And you'll be able to get the same

Maybe Just not going th rough the probation,
rider, you know, slowly escalating consequences, maybe that
will bring it home to you. We can only hope.
In the exercise of discretion I will sentence you
to a unified sentence of eight years, comprising three
year s fixed, five indeterminate. That's imposed. Court
costs are imposed. You haven't provided a DNA sample, so
I'm ordering a DNA sample and right thumb print. In the

21
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1 exercise of discretion, no restitution. Driving privileges
2 suspension five years absolute on release, followed by five
3 years ignition interlock.
4
-01:-27

-01:-27

5

The problem Is there are people In the pen with
felony DU!s who are not the worst imaginable people, w ho

6

did not Intend to hurt or kill anybody, but will some day.

7

And it hasn't sunk in yet. Hopefully this t ime it will.

8
9
10
11
12
13
14
15
16
17
18
19
20
21

You will get out again while still young and make a life
without threatening the safety of others.

i

You have 42 days to appeal. If there's anything
you wish to appeal discuss that w ith Mr. Twiggs and he can
perfect It for you.
Good luck.

22
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